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T. its? STATES DKTRICT COURT 
EASTERN DISTRICT OF WASHINGTON 



LOUD RECORDS, LLC, a 
5S'M^ corporation: WARNER 
BROS. RECORDS I^lc,. a 




orpora 

JViViV^M-''' AMEkiUA, ilNC,, a 
£l'>fe,'5?i?^<^9VSraUon:PEaORITY 
RECORDS LLC, a Caiifomla 
limited hability company: 

ELEKmAEl^RfAlivffiNT 
GROUP INC.. a Delaware 
cprooratjonr BMG RECORDINGS. 
INC, a Delaware conjorafion: 
ARISTA RECORDSUNC^a 

af^aWfe?n^S 

|Sgfeh?M}gfa 
Delaware corporationj MAVERICK 
RBC0RpiN(5 company; a 
calUorniajomt venture: and 
CAPITOLllECORDS, WC.. a 
Delaware corporation. 



NO. CV-04-0134-RHW 

ORDER GRANTING PLAINTIFFS' 
MOTION FOR LEAVE TO TAKE 
IMMEDIATE DISCOVERY 



V. 



Plaintifls, 



DOES 1-5. 



Defendants. 



J 




25. 

26 1 ^^^^^^ *«^ Courtis Plaintiffs' Motion for Leave tixTake Immediate 

Discovery (Q. Rec. 7). The Plaintififs, members of the Recording Industry 
^^ Association of America, Inc. C'RIAA"), have filed a complabt aUegmg that DOES 

ffigfi?^]^§^^,^^' MOTIONFORLEAVETOTAKE 
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I -5 illegally engaged in uploading and downloading copyrighted recordings 
through www,KaZaA.com, a peer to peer rP2P") mteraet service (Ct Rec. I). 
While Plaintiffe are unable to identify'the Does, they collected records of 
Defendants' rntemet Protocol ("IP") address, ihe times the downloads or uploads 
took place, and information regarding the specific recoidings that were 
downloaded or uploaded. The Plaintiffij were able to ascertain fiom Defendants- 
IP addresses that they were utilizing Gonzaga University as their Internet Service 
8 1 Provider flSP"). Plaintiifs seek statutory damages under 17 U.S.C. § 504(c). 
91 attorneys fees and costs pursuant to 17 U.S,C. § 505. and injunctive relief under 
17U.S.C.§§502and503. . 

In their Motion for Leave to Take Immediate Discovery, the PlalntlflFs seek 
121 leave to serve Gonzaga University, die ISP for Does 1-5, with a Rule 45 Subpoena ; 
13 j Duces Tecum, requking Gonzaga University to reveal the Defendant's names. 
14 1 addresses, email addresses, telephone number, and Media Access Control 
IS I («MAC") addresses. 

The Ninth Circuit has held that "where the identity of alleged defendants 
wQl not be known prior to the fiUng of a complaint. . . . the plamtiff should be 
given an opportunity through discoveiy to identity the unknown defendants, 
unless it is clear that discovery would not uncover the identities, or that tiie 
complaint would be dismissed on other grounds." GUIespie v. Civiletti, 629 F.2d 
637, 642 (9* Cir, 1980). Presumably, die discovety device anticipated by tfiis 
22 1 ruling was Rule 45, under which a party may compel a nonpaity to produce 

23 j documents or other materials tiiat could reveal the identities. See PetmwaJt Corp. 

24 j V. Dwcmd-Wc^lmd. Inc., 708 F.2d 492 (9* Cir. 1983). ITxc Court finds that this 
25 1 instance presents tiie veiy situation indicated by Gillespie. TTie Plaintiffs* case 
26 1 relies on die disclosure of the Does' identities, and Uiose identities are likely 
27 1 discoverable from a third party. 

Under Rule 26(d), Rule 45 subpoenas should not be served prior to a Rule 
P^mA?fS^§^^?^PS' MOTION FOR LEAVE TO TAKE 
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1 1 26(0 conference unless the parties can show good cause. Fed. R. Civ. P. 26(d) ("a 
2 1 party may not seek discovery from any source before the parties have conferred as 

3 required by Rule 26(f) .... [u]nless the coiut upon motion .... orders 

4 otherwise"); see Semitaol. Inc, V. Tokyo Electron Am.. Inc., 208 F JLD. 273, 275- 
76 (N.D, Cal. 2002). The PlamtifFs have presented compelling evidence that the 
records kept by fSP providers of IP addresses are regulariy destroyed. Thus, good 
cause has been shown. 

Accordingly, mS ORDERED that: 

1 . Plaintiffe' Motion for Leave to Take Immediate Discovery (Ct Rec. 
10 1 7) is GRANTED. 

Ill 2. Plaintifrs are GIVEN LEAVE to serve immediate discovery on 

12 1 Gonaaga University to obtam the identity of each Doe Defendant by serving a 

bpoena duces tecum that seeks each Doe Defendants' name, address, 
14 1 telephone number, email address, and Media Access Control address. As agreed 
1 5 j by PlaintifEjj, this information disclosed will be used solely for the purpose of 
16 1 protecting then- rights under the copyright laws. 

3. Plaintiffs are ORDERED to review Local Rule 7.1(gX2) regarding the 
18 1 citation of unpublished decisions. All unpubUshed decisions cited to the Court 
19 1 have been disregarded. 

IT IS SO ORDERED. The District Court Executive b hereby directed to 
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21 1 enter this order and to fiicrtish copies to counsel of record. 
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DATED this _j{l_ day^ May, 



ROBERT H. WHALEY 
United States District Judge 
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ORDER GRANTING PLAINTD 
IMMEDL\.TE DISCOVERY * 3 



